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In the Matter of 1 
i 

Amendment of Section 73.622(b), ) MM Docket No. 00-180 
Table of Allotments, Digital j RM-9956 
Television Broadcast Stations ) 
(Fort Myers, Florida) i 

1 
TO: Chief, Video Services i 

Division, Media B u r e a u  1 

REPLY TO OPPOSITION 
EMERGENCY MOTION TO VACATE REPORT AND ORDER 

Caloosa Television Corporation, licensee of Class A 

Television Station WBSP-LP, Channel 9, Naples, Florida, 

hereby respectfully files this Reply to the "Opposition to 

Emergency Motion to Vacate Report and Order" filed by Fort 

Myers Broadcasting Company (FMBC) on or about December 6, 

2002. In support whereof, the following is shown: 

1. To reiterate, The "Report and Order", DA 02-3154, 

released November 20, 2002, contained the following footnote 

2 which is grievously factual.1~ erroneous: 

Caloosa is the licensee of low power station WBSP-LP, channel 
9, Naples, Florida. It opposes the proposed channel substitution 
because, among other things, its LPTV station will be displaced. 
Although entitled "Reply Comments," Caloosa's comments are 
untimely and will be dismissed because they raise new matters 
that should have been filed during the initial comment period. See 
Section 1.415(c) of the Commission's Rules. In any event, WBSP- 
LP is not a Class Aeligible facility and is therefore not e n W _ - - - - -  
to protection aqainst FMBC's proposal. ~ p & c j L @ ~ m ~ n t  o f a  
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Class A Service, 15 FCC Rcd 6355, 6370-71 (2000). clarified on 
recon., FCC 01-123,T 8-9 (released April 13, 2001). 
[emphasis supplied] 

2. Contrary to the foregoing, WBSP-LP is a licensed 

Class A Television Station. By letter of the Chief, Video 

Services Division, dated August 11, 2000, the Commission 

found that “the public interest would be served by declaring 

Caloosa Television Corporation eligible to file an 

application for Class A status (FCC Form 302-CA) for station 

WBSP-LP . . . ’I [emphasis supplied]. Caloosa did file such 

an FCC Form 302-CA application for WBSP-LP, File No. BLTVA- 

20010712AIK, and it was granted on August 10, 2001. 

2. FMBC does not dispute those facts. It merely 

rehashes claims it untimely made in the licensing 

proceedings concerning WBSP-LP. As Caloosa has demonstrated 

in those proceedings, WBSP-LP has never been o f f  the air for 

365 consecutive days, and as a result WBSP-LP has never lost 

its license. As to WBSP-LP becoming a Class A television 

station, FMBC did not participate at all in Caloosa‘s 

“Petition for Reconsideration” which led to the August 11, 

2000 letter cited above (a copy of which is contained in 

Caloosa’s November 27, 2002 Motion). As to the FCC Form 

302-CA application which led to WBSP-LP being granted Class 

A status, FMBC never participated until after that 

application had been granted. As a result, FMBC has no 
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right to pursue “reconsideration” of the grant of Class A 

status to WBSP-LP. Spr ingf i e ld  Te lev i s ion  Broadcasting 

COT. v .  FCC, 328 F.2d 186 ( D .  C. Cir. 1964). 

3. FMBC is unable to rebut the propositions that (1) 

the Video Services Division made a grievous error as to the 

status of WBSP-LF, ( 2 )  the Video Services Division’s action 

in DA 02-3154 modified the C l a s s  A license of WBSP-LP 

without WBSP-LP being afforded “Section 316“ rights of 

notice and the right to be heard, a n d  (3) the Video Services 

Division violated its own policy of issuing a further notice 

where Section 316 rights were involved. Accordingly, the 

only correct thing for the Video Services Division to do is 

to vacate DA 02-3154 and to return the above-captioned case 

to pending status. 

Conclusion 

WHEREFORE, Caloosa Television Corporation urges that 

this “Emergency Motion to Vacate Report and Order” BE 

GRANTED, and that MM Docket No. 00-180 BE RETURNED TO 

PENDING STATUS. 
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Respectfully submitted, 

CALOOSA TELEVISION CORPORATION 

Its Attorney 

LAW O F F I C E  OF DENNIS J. KELLY 
P o s t  Office Box 41177 
Washington, DC 20018 
Telephone: 888-322-5291 or 202-293-2300 
E-mail: dkellyfcclawl@corncast.net 

December 16, 2002 
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It is hereby certified that a true copy of the 

foregoing “Reply, etc.” was served by first-class United 

States mail, postage prepaid, on this 16th  day of December, 

2002 upon the following: 

Joseph A. Belisle, Esquire 
Leibowitz and Associates, P.A. 
One S.E. Third Avenue, Suite 1450 
Miami, FL 33131-1715 

Counsel for F o r t  Myers Broadcasting Company 

Jonathan D. Blake, Esquire 
Covington & Burling 
1201 Pennsylvania Avenue, N. W. 
Washington, DC 20004 

Counsel f o r  Post Newsweek Stations Florida, Inc. 

Kevin F. Reed, Esquire 
Dow Lohnes & Albertson, P . L . L . C .  
1200 New Hampshire Avenue, N. W. 
Suite 800 
Washington, DC 20036 

Counsel for Cox Broadcasting, Inc. 

John R. Feore, Jr., Esquire 
Dow Lohnes & A l b e r t s o n ,  P.L.L.C. 
1200 New Hampshire Avenue, N. W. 
Suite 800 
Washington, DC 20036 

Counsel for Media General Communications, Inc 
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